e, 7" | Var 
: 


[To be reported 1 Lord PiTrouk:] ; . 8 5 
und 47. 
M E M O R * A — 70 


N 
8 
2 4 


_ 7 
Colin Campbell of E Antes 4 Purſuer ; fe wad 1 
ww 


AGAINST 


Mrs Iabel Macneil, Relict of Veit ſr 
Bell of Dunſtafnag e, and Lilias an 


Margaret Campbells, their Daught ward 
Defenders. ery, 2 7 7 ym 


„ 


HE Purſuer, as Adjudger r of the Eſtate of 
nage, upon a Truſt bond granted by Angus Campbell, 
now of r in » Klin ov 
j :in additional Proviſions elicited from Ne: Cann 
bell, laſt of Dunſtafnage, Father to the ſaid Angus, in favour of 
the Defenders, upon theſe Grounds, that the ſaid Proviſions | 
are in themſelves highly irrational, "_ the Circum- 
| — of the Eſtate; and that they were granted in fraudem 
of Obligations which the ſaid Neil — come under in bis 
Son Angus Contract of Marriage. | 
This "Acton 2 * to the Lord Te 


1 #4 
in room of the Lord Edęefeld, his Lordſhip, after hear- 


ing Parties thereon, has taken the Cauſe to report, and or- 


dained Memorials to be given in. What follows is humbly 
offered on the Part of Colin Campbell the Purſuer. 


That your Lordſhips may have the Merits of this Cauſe 
fully before you, the Purſuer ſhall, in the fr place, ſtate 


his own Title to inſiſt in the preſent Action. 240, The o- 


Tiginal Proviſions made by the ſaid Neil in favour of 


his Wife, with the ſeveral Additions afterwards made to 


them, and the Reaſons upon which he apprehends they will 
fall to be reduced. 3tz, The oxiginal Prowiſions made 
by him in favour of his Daughters, with the Additions af- 


terwards made to them, and the Grounds upon which they 


fall to be reduced. And, le, Obviate ſuch Arguments as 


have been advanced on the Part of the Defenders in ſupport 


of their Plea. And, in the Entry, he will be allowed to pre- 
miſe, that though the Proviſions to the Widow and Daugh- 


ters, even with the Additions afterwards made to them, may 


not, when conſidered in the Abſtract, appear exorbitant or 
irrational, where the Family-fortune is ſufficient to afford 
them; they muſt appear highly ſo in the preſent Caſe, when, 


as your Lordſhips ſhall afterwards have Occaſion to fee, the 


| Load of Debt is ſo great, as, independent of the additional 
Proviſions, to leave little or nothing for the Heir and Repre- 


ſentative of the Family to ſubſiſt upom 


+ With regard to the firt of theſe, the Purſuer's Title. 


April 30. 
2751. 


By Contract of Marriage. of this Date, betwixt the ſaid 


Angus Campbell, (therein deſigned eldeſt Son and preſumptive 


Heir to Neil Campbell of Dunſtafnage), with ſpecial Advice 
and Conſent of his Father, and as taking Burden upon him 
for his ſaid Son, on the one Part; and Mrs Margaret Camp- 

bell, eldeſt Daughter of the deceaſed Dugald Campbell of E- 


derline, with Conſent of her Brother, the now Purſuer, on the 
other Part; the faid Neil became © bound and obliged (in- 
ter alia) to ſettle and provide his Lands and Eſtate of Bun- 


* ftafnage, 


IS C is) 9 


* fafuage, in favour of himſelf in Liferent; and, after his 
a Deceaſe, to and in favour of the ſaid Angus Campbell his 
« Son in Liferent; and the Fee of the ſame, 5 both their 
Deceaſes, to the Heirs- male of the ſaid Angus Campbell his 
2 Boah, of that, or any ſubſequent Marriage; which fail- 
ing, to the ſaid Neil his Heirs-male, according to the Rules 
f Succeſſion already ſettled and eftabliſhed by his Rights and 
« 1 thereof ; and to reſtrict himſelf, the ſaid Neil, 
| « from burdening the ſaid Eſtate with any more, or other 
| « Debts, than what he preſently owes, and ſuch Provifions 
1 « as he may make to his Children already procreated, or to 
F be procreated of his Body; and to reſtrict the ſaid Angus 
Campbell his Son, from burdening faid Eſtate with any 
more Debts than what ſhall remain at the Deceaſe of the 
« faid Neil Campbell, due of the Debts which he preſently 
<- owes, and of the Proviſions which the ſaid Nel Campbell 
may make to his Children, and of the Proviſions (therein) 
« after mentioned in favour of the Children of the Marriage, 
c. 
From the nme of che foreſaid Clauſe, by which 
Neil reſerves to himſelf only his own Liferent, the Purſaner 
| apprehends the Fee of the Eſtate of Dunſlafnage was thereby 
| veſted in the faid Angus; and that the Heirs of the Marriage 
were Heirs of Proviſion only, and behoved to ſerve as ſuch 
to their Father. A to which your Lordſhips found, 
| 29th November 1705, Creditors of Paterſon, and 25th Jaru- 
ay 1735, Frog, that where a Father had taken Lands to him- 
ſelf in Liferent, and to his C: dren naſcituri 1 in Fee, the Fa- 
ther remained Fiar. 
The Defenders did not deny the Principle, in the Caſe af o objea.. 
a Father taking Lands to himſelf in Liferent, and to his Chil- 
if _ dren in Fee; 2 they contended, that it would not apply 
to the preſent Caſe, where the Father diſpones his-Eſtate to 
bis Jon in Liferent, and to the Children of that Son in Fee, 


reſerving 


(4) 


reſerving his own Liferent; and that in this laſt Caſe the Fee 
muſt be conſidered as in the Father, and not in the Son. 
Anſw. The Purſuer confeſſes, he cannot conceive upon what Prin- 
ciple this Diſtinction is made, or how the Father's reſer- 
ving his own Liferent can veſt the Fee in him, unleſs the De- 
fenders will ſay, that retaining the Fee is a neceſſary Conſe- 
quence of the Father's reſerving his Liferent ; which is too 
prepoſterous to be ſuppoſe]. That the Fee remains in the 
Father, when he takes to iimfelf in Liferent, and to his Chil- 
dren in Fee, is not becauſe the Father reſerves his own Life- 
rent, but becauſe the Fee cannot be in pendente: And as it 
cannot be in the Diſponer, who is denuded, or in the Chil- 
dren, who do not exiſt, it muſt of Neceſſity be in the Son: 
A Father's diſponing Lands to his Son, in his Son's Con- 
tract of Marriage, with a Reſervation of his own Liferent, 
can have no greater Effect to continue him Fiar, than if any 
third Perſon had diſponed them. Nei therefore here falls to be 
conſidered in the fame Light with any other Perſon, who 
might happen to diſpone Lands to Angus in Liferent, and to 


his Children in Fee. reſerving his own Liferent; in which 


Caſe he could not remain Fiar, having denuded himſelf of 
every thing but his Liferent. And, agreeable to this, your 
Lordſhips determined, 4th February 1681, Thomſons contra 
Lawſons. The Caſe is ſo very applicable to that in hand, the 
Purſuer hopes he will be excuſed n entering into it more 
particularly. Robert Maſterton diſponed his Lands to James 
his Son, and his Spouſe, and longeſt Liver of them two in 
Liferent, and to the Heirs of that Marriage in Fee, reſerving his 
own Liferent. It was pleaded, as in the preſent Caſe, that as 
the Lands were provided to James only in Liferent, and not 
in Fee, he could not be underſtood to be Fiar: But the Lords 
found, from the Conception of the Diſpoſition, that James was 
Fiar. And indeed the Neceſſity of their doing ſo is appa- 
rent; for otherwiſe there would be no Perſon to whom the 
"Heirs of the Marriage could ſerve. They could not = to 


TY, 
Robert, as he had denuded, reſerving * his Liferent; nor 
to James, if he alſo — be found to be only a naked Life- 
renter. But 
What ſhows it to have been the Intez2:i tion of Par- 
ties, that Neil ſhonld be diveſted of the Fee, and that it 
ſhould be ſettled in Angus, is, that Angus 1s thereby reſtrain- 
ed from contracting Debts, other than Proviſions to a ſecond. 
Wife, and her Children; a Reſtraint which would have 
been unneceſſary and abſurd, upon any other Suppoſition 
than that he was Fiar. 
The Defender pleaded, that no Argument could be drawn 
from this Reſtraint upon Angus, becauſe that Neil alſo was 
reſtrained, by his Son's Contract of Marriage, from burden- 
ing the Eſtate with any new Debts, excepting Proviſions to 
his Daughters: So that the Argument drawn from the Clauſe 
: rrokibinng to contract Debt, militated equally againſt An 
gus as for him. But your Lordſhips will ſee there was an 
Impropriety in putting ſuch a Reſtraint upon Neil: As he 
was to be denuded of the Eſtate, he, of — could con- 
tract no Debt, unleſs a Power had been reſerved to him for 
that Purpoſe; and accordingly a Power is reſerved to provide 
for his Daughters: Whereas the Reſtraint upon Angus was 
neceſſary, as he was to get an Eſtate, and x. rh of conſe- 
quence, burden it with Debts, unleſs he ſhould be reſtrain- 
ed. The Clauſe therefore reſtraining Neil from contracting 


Debt, was inconſiſtent with the Intention of the Contract of | 


Marriage; which was, to provide the Eſtate to Angus, and 
his Ifſue, and with the Reſervation to make Proviſions to his 
Daughters. And it is . contrary to all Law, to . 1 
Deed fo, as that ſhall be inconſiſtent with itſelf. 

| Taking it therefore for granted, that the Fee of the Eſtate | 
was, by the Marriage- contract, ſettled in Angus, the Purſuer, 


by his Adjudication on the Truſt-bond, carried every Right 


to that Eſtate which was in Angus, and 1s intitled to chal- 
: lenge every voluntary and gratuitous Deed granted by Nei 
B in 


Gs expreſs Obligation Neil thereby came under not to charge 


Object. 
to make up his Titles, by an Adjudication u 


665 
in prejudice thereof; and, more particularly, in prejudice of 


the Eſtate with any more Debts than what he then owed, ex- 
cepting in fo far as Liberty was thereby reſerved to him to 
burden it with Proviſions to his younger Children. 
The Defenders further objected, That as Angus has choſen 
pon a Truſt- 
bond, inſtead of ſerving Heir to his Father, and upon that 
Title has poſleſſed the Eſtate fince his Father's Death, he has 


thereby incurred an univerſal paſhve Tm. and cannot chal- 


5 lenge his Father's Deeds. 


Y of as Objection: Suppoſing the Fact to be as alledged, 
can ſee no Reaſon why Angus, by making up his Titles by 
an Adjudication upon 


by the Marria 


The Purſuer is truly at a Lofs to perceive the Foundation 


he 


a Truſt-bond, to an Eſtate to which 
he was provided by his Marriage- contract, ſhould incur an 


univerſal paſſive Title; more eſpecially that though he ſhould 
have ſerved H himſelf Heir of Proviſion to his Father under the 
Marriage · contract, no ſuch univerſal paffive Title could have 
been incurred; on the contrary, he would, in that Caſe, have 
been intitled to have challenged all his Father's gratuitous 
Deeds, as m fraudem of his jus crediti. And it 15, with Sub- 
| miGen, ſtill more abſurd to 


pretend, that his inti omitting 
with the Rents of the Eſtate  hould infer a paſhve Title, 
when, according to the Defender's own Argument, he was, 


ge· contract, intitled at leaſt to a Liferent of 


theſe Lands after his Father's Death, to which his Intromiſ- 


ſion would be aſcribed. So that in whatever View he is con- 
ſidered, whether of Liferenter, Fiar, or Heir of Proviſion, it 


is merely impoſſible that his Intromiſſions with the Rents af 


ter his Father's Death, could infer an univerſal 


paſſive Title, 


or bar him, or his Truſtee, from challenging his Father's 


gratuitous Deeds, granted in fraudem of his Right. 
When an ap 


parent Heir poſſeſſes in Conſequence of an 


Adjudication upon his own Bond only, there is no Doubt he 


1 

will incur the paſſive Title of Behaviour as Heir; but when 
the Poſſeſſion is in Conſequence of any Order of Law, or of 
ſingular Titles, this paſſive Title 1s never inferred, the In- 
tention of it being to > bind the Heir from intermeddling 
without Order of Law; it will not apply to the Caſe of one 
whoſe Intromiſſion can be aſcribed to any legal Title. 

It was further alledged, that Angus 
Executry, by which alſo he incurred an univerſal paſſive 
Title. 


intromitted with Nez/'s Objet. 


It is peculiar to the Law of Scotland, that vitious Intro- Anſw. 


miſſion, or Intermeddlers with the Moveables of a Perſon de- 
ceaſed are ſubjeed univerſally to his Debts. It is the pre- 
ſumed Intention of embezzling, upon which this paſſive 
Title is founded; and where that is taken off, your Lordſhips 
are not in uſe to find the Intromitter liable to this heavy 
Certification; and for this Reaſon any colourable Title is fu- 
ſtained, to fave from the penal Conſequences of vitious In- 
tromiſſon. | —_ 5 
In the preſent Caſe, any Intromiſſion Angus | had, was in 
: Conſequence of an Edict ſerved at his Inſtance, © the being de- 
cerned Executor to his Father. In Conſequence of this, he 
applied by Petition to the Commiſſary of Argyle, to have the 
Stock of Cattle, and other Effects which belonged to his Fa- 
ther at his Death inventoried, appretiated, and rouped; which 
was accordingly done, and the Produce applied towards 
paying his Father's Debts. His Intromiſſion therefore being 
in Conſequence of the Authority of a Judge, he can incur no 
paſſive Title thereby. At the ſame time the Purſuer denies 
he had any ſuch univerſal Intromiſſion as is alledged by the 
Defenders, and avers, that in Fact the Widow intromitted 
with a very conſiderable Part of the Stocking, and to this 
Hour retains Poſſeſſion of the Houſehold-furniture, as if be- 
longing to herſelf. 8 
The ſecond Point propoſed for 7 Lord ſhips Confidera- 
tion, 


Original 


1 


tion, is the original Proviſion in favour of che Widow, and 
the ſeveral Addicions made thereto by the later Deeds, with 
the Grounds upon which the laſt are reducible. 

By Marriage: articles, of this Date, betwixt the ſaid Neil 


ProvitonsC*pbell therein deſigned of Achnard, and the ſaid Mrs 1/a- 


in the Wi 


dow's fa - bel Macneil, now his Widow, Neil, in Conſideration of the 


vour. 
Jan. 27. 
1727. 


Sum of 6000 Merks of Tocher he was to receive with her, 
became bound to provide her, in Caſe of Survivance, in 


a free yearly Annuity of 500 Merks out of the Lands of Ach- 


nard, and to a ſuitable Manſron-houſe on the ſaid Lands, to the 


Value of 500 Merks, © to the equal Half of all free Move- 


© ables and Houſehold-pleniſhing, and to the Half of what 


« Conqueſt ſhall be made after the Marriage : But if there be 
Children, ſhe is provided only to the third of all free 


« Moveables, and the Half of the Conqueſt.” And the Fee of 


the haill Conqueſt is provided to the Heirs-male of the Mar- 


the Marriage. 


riage. 


Proviſions are alſo thereby aſcertained to the Daughters of 
mates a. taehrod 


dered afterwards. 


The Defenders are pleaſed to ſay, that the Marriage-ar- 


_ ticles are inaccurately expreſſed; but the Purſuer can diſcover 
no ſuch Inaccuracy in them. The Clauſe reſpecting the Con- 
_ queſt, which is the only Subject in Diſpute with the Widow, 


is very explicit. The Import of it plainly is, that the Wife, 


in caſe of her Survivance, was to have the Liferent of the 
Half of the Conqueſt, and that the Fee of the whole was pro- 


vided to the Heirs-male of the Marriage: And as there can 


be no doubt what is or is not Conqueſt, it is clear, that 
under Conqueſt, nothing could be comprehended, but 
what was acquired by fingular Titles during the Marriage, 


in ContradiſtinCtion to Succeſſion; and this for a very 


good 


Reaſon, viz. as an Encouragement to Wives to Frugality 

and Induſtry in making Conqueſt. 5 

Such being the Tenor of the Marriage-articles betwixt Neil 

and the Defender his Wife, the neceſſary Conſequence is, 
tha Sake — 


— - 


1 

that any additional Proviſions he made in her favour after- 
wards were mere Gratuities, 4 donutio inter virum et uxorem, 
and as ſuch revocable. 
Alfter his Marriage with the Defender, Neil, upon a Re- Second 
cital of the foreſaid Articles, and that it was juſt and rea- _ 2 
ſonable ſhe ſhould be fully ſecured in the Liferent- an · dow's 
nuity, and other Proviſions therein conceived in her favour,” 3 
granted her a Bond of Liferent of 50 Merks, upliftable Ip — 
out of the Lands of Achnard, which, in ſo far, was pre- 
ciiely in Terms of his Obligation in the Marriage-articles. 
2dly, To provide her in a ſuitable convenient Manſion-houſe, 
to the Value of 500 Merks. This was likewiſe agreeable to 
the Obligation in the Marriage-articles: But in place of pro- 
viding her to the Half of the Conqueſt, as in the Marnage-ar- 
ticles, there is thrown into the Liferent-band the following 
Clauſe, And in like manner I hereby bind and oblige me 
„ and my foreſaids, to provide and ſecure all and whatſoe- 
* ver Lands, Heritages, and Tenements, Annualrents, Wad- 
, Adjudications, and other heritable Sub- 

« jects, that ſhall be conqueſt or acquired by me, ar which 
« ſhall fall and pertain to me, to myſelf, and my ſaid Spouſe, 
and the longeſt Liver of us two, in conjunct Fee and Life- 

A rent, and the Fee of the ſaid whole Conqueſt, to the Heirs 

to be procreated between us, which fallin ꝓõ—: 

The Defenders laying hold of theſe Words or which ſhall 
fall and pertain to me, are pleaſed to conſider them as import- 
ing a Proviſion to the Wife, of the Liferent, not only of the 
whole Conqueſt, inſtead of the half to which ſhe was provided 
by the Marriage-articles, but alſo of whatever Lands or E- 
Nate Neil ſhould ſucceed to. 
But the Deed itſelf ſhows, that no more was intended to 
be conveyed by it, than what had been already provided to 
her by the Marriage- articles; and that the Words upon which 
the Widow founds her Claim, were thrown in per ancuriam, 
I ˙ ö 1 
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It proceeds upon the Narrative, that it was juſt and reafon- 
able his Wife ſhould be fully ſecured in the Liferent-annuity 
and other Proviſions therein conceived in her favour; ; and 15 
granted i in Corroboration thereof. 

This is further confirmed from the fubſequent Part of that 
Clauſe, which, though it ſecures the Conqueſt repeatedly to 
the Heirs of the Marriage, takes no Notice of any Eſtate to 
which Ne might ſucceed, whereas, if the Subjects to which 
Nei might have ſucceeded had been under Conſideration, 
the ſame Care would no doubt have been taken to provide 
them to the Heirs of the Marriage, as well as the Conqueſt: 
For it is not very probable, that if Neil had then really in- 
tended fecuring his Wife in a Liferent of whatever Eſtate he 
might ſucceed to, he would not, at the ſame time, have ſecu- 
red the Fee of it to the Heirs of the Marriage, as he did of 
the Conqueſt, or that his Wife would not infiſt for it. Be- 
ſides, the Proviſions in the Marriage articles were fully ade · : 
quate to the Tocher ſhe brought. 

It would require therefore the cleareſt and moſt — 55 
Words to ſupport ſo abſurd a Propoſition, as that a Wife, who 
had brought only 6000 Merks of Portion, and whoſe Provi- 


ſion by her Contract was no more than 500 of Annuity, 


with a Jointure-houſe of 0 Merks Value, ſhould be intend- 
ed to be provided to a total Liferent, not only of the hail 
Conqueſt, but of every Eſtate, how conſiderable ſoever it 
might be, to which her Huſband might ſucceed ; more eſpe- 
_ cially in the preſent Caſe, as, from the Circumſtances of his 
Predeceſſors Family, there was at the Time a moral Certain- 
ty, that Neil would ſucceed to the Eſtate of Dunſtafnage, 
which, as your Lordſhips ſhall afterwards have Occaſion to 
| ſee, was towards L. 300 per annum: And indeed, when the 
Words upon which the Defender lays hold, are conſidered as 
connected with the preceding ones of the ſame Clauſe, it 
appears they are but exegetic of the Words Conqueſt and ac- 
8 But there 1 is no Occaſion to be ſolicitous on chis Head, 


becauſe, 


1 
becauſe, ſuppoſing the Clauſe to be as comprehenſive as the. 
Defenders would have it, yet in fo far as x Proviſions in it 
exceed thoſe in the Marriage-articles, viz. the Half of the 
Conqueſt, it was in ſo far a plain Donation by the Huſband- 
to the Wife, and as ſuch revocable by Neil: And as the on- 
| ly heritable Subject to which Nei afterwards ſucceeded was 
5 the Eſtate of Dunſiafna 


ge, and that upon the Death of his 
Predeceſſor, he took the Rights and Inveſtitures thereof to 
himſelf, and his Heir male, agreeable to the ancient Inveſti- 
tures; and thereafter ſettled and provided it in Angus's Con- 
| tract of Marriage, to Angus, and the Iſſue of the Marriage, 
1 _ reſerving his own Liferent, and without any Reſervation of a 
Liferent to his Wife; this per /e muſt import a 33 | 
of the Defender's Liferent ft that Eſtate. 
| Upon this Head therefore the Purſuer ſubſumes, that 
though it had been intended by the Liferent-· bond, to give the 
Widow a total Liferent of the Eſtate of ' Dunſafnage, i it cannot 
no be effectual to her, becauſe it was in ſo far a donatio inter 
Vvirum et uxorem, and revoked both by the taking the Inveſtt- 
: 8 tures to hunſe If, and his Heirs-male, > by the after Settlement 
I upon Angus in his Contract of Marriage, without any Mention 
of reſervmg a Liferent to the Widow. For, in order to effec- 
tuate ſuch a Revocation, your Lordſhips know it is not ne- 
ceſſary it ſhould be done in expreſs Words: It 1s ſufficient it 


be done indirect, by giving the Subject to another, or do- 
ing Deeds inconfiſtent with it. 

The Purſuer falls next to ſtate the other additional Provi- 5 
| bons made to the Widow. But as the Grounds for chal- 
lenging theſe, and the additional Proviſions to the Daughters, 

are the ſame, he will conſider both tog ether. 
By the Marriage: articles betwixt Ne eil and his Wife, the Origin! 
Proviſions to the Daughters were aſcertained ta be, if but Prove = 
one. 500O Merks, and if two or more, 6000 Merks.; and that the 


only in the Event there ſhould be no Heirs-male of che Mar- Dangb- 


1572. 

Marriage contract, and of the Clauſe therein, reſtricting him- 
ſelf from burdening the Eſtate with any new Debts, except - 
ing Proviſions to his Children, and that there was then © a 
_ « Son procreate and exiſting of his Son's Marriage, whereby 


I that it was juſt and reaſonable he ſhould, in implement of 

« the Faculty thereby reſerved to him, condeſcend on the Pro- 

procreated 
Jof his Body, Neil bound and obliged himlelt, tis Heirs, 
© Sc. to . and ſecure Lilias, his eldeſt Daughter, i in the 

185 4 Sum of 4000 Mierks, and Margaret, his other Daughter, 

* the Sum of 3000 Merks.“ And in caſe of the Deceaſe 

of either before Marriage, or Payment of the Proviſion, he 


viſions to his Daughters as he thould think pro 
however, behoved to be underſtood only of rational Provi- 
ſions, ſuitable to the Circumſtances of the Eſtate, and con- 
fiſtent with the Settlement of the Eſtate itſelf, then made on 
his Son, and the Heirs of the Marriage. N 


tent to es. roy Neil was im 


ceaſe of both, to 


1 


riage; and that the Eſtate would paſs to collateral Heirs. 


Theſe Proviſions are confirmed by the Liferent-bond to the 


reſerved Power to himſelf to burden the Eſtate with ſuch Pro- 


As Anguss Contract of Marriage did not aſcertain the Ex- 


and aſcertain Proviſions to them. 


the ſaid Contract became actually binding on him, and 


« vifions he ſhould make to the Children already 


appointed the one half of the Portion of the Davghter pre- 


deceaſing to belong to the Surviver; and in caſe of the De- 
pertain to the Heir-male of his Body; and 
failing of ſuch Heir-male, the Daughters are provided to 
10, ooo Merks. . 
The above Proviſions are declared to be revocable and al- 
terable by him at Pleaſure, at any Time of his Life; but the 


Wife in 1728. And Neil, in his Son's Contract of Marriage, 
per; which, 


1 powered to provide his Daughters, 
the Furſuer, who had become bound in the Contract for his 
Siſters Tocher, inſiſted he ſhould exerce the reſerved Faculty, 


| Accordingly, of this Date, upon a Recital of his Son's 


f 
: 
' 


declared Intention to aſcertain Proviſions to his Daughters, 
it was not in his Power thereafcer to increaſe theſe Provifions, 
or to ſubject the Eſtate of Dunftafnage to any other addition- 


al Proviſion. 


; by a jus queſitum to 


tone 
Wo; ac ſi dixerit eum fumere. l. 20. F. de opt. Leg. The 
Father was impowered to aſcertain Proviſions to his Daugh- 


(23 


Mode of Alteration is limited in the following Manner, viz. 
with Power to diminiſh the ſame, in caſe an Heir-male ſhould 
exiſt of his own Body, and to augment them, failmg Heirs-male 
of his own Body; and they are declared to be in ſatisfaction 

© to his Daughters of whatever they can claim in and through 


« his Deceaſe, as Executry, Legacy, itim, or any other way 


„ whatſoever.” 


Thus your Lordſhips ſee Neil exerced the Prin he had 


reſerved of ng Proviſions to his Daughters in the 


moſt explicit Terms, and expreſsly in implement of the Re- 


ſervation in his Son's Contract of Marriage. And though he 
declares them alterable by himſelf, yet he reſerves a Power 


to augment them only in the Event of no Heirs- male exiſt- 
ing of his Body. The Purfuer therefore humbly contends, 


that Neil having once exerced the reſerved Faculty, with a 


'The reſerved Faculty 


being once exerced, there was there 


Liberty to alter his Mind in his Prejudice, than an Arbiter 


can change his Sentence after once it is duly pronounced and 
ſigned: Nemo enim 
ram. The Father in this Caſe reſembles one to whom an 


poteft mutare conſilium ſuum in alterms imju- 


ion or Election is given: When he has once made his E- 


lection, he will not be allowed to change his Mind without 


the other Party's Conſent, becauſe omme jus legati prima teſta- 
qua ſumere ſe dixiſſet conſumpht, quoniam res continuo ejus 


ters; he did fo, and the Purſuer does not object to them, 


| however much they may exceed what they were provided to 
by their Mother's Contract of Marriage: But he contends it 
was not in his Power afterwards to augment them, in prejudice 


Angus, and the Father was no more at 


(44 7} 


of him, an Heir-male of Neils own Body. But to proceed 
to the other additional Proviſions, 


Addition- In 1758 Neil executed another Deed, whereby, in caſe of 


al Provi- 


gonto the his Wife's Survivance, he provides her to an additional Join- 
Widow. ture of 200 Merks, failing Heirs-male of his own or his Son's 


Body, and to 100 Merks in the Event ſuch Heirs-male ſhall 


exiſt ; as alſo to 1200 Merks, or the Value thereof of the 
beſt of his black Cattle in her Option, together with his beſt 
riding Horſe, his haill Sheep, and the equal half of his 
 Houſehold-pleniſhing; in Contentation of her Share of Move- 
ables provided to her by Contract of Marriage. In this Deed 


he alſo obliges himſelf to build her a Houſe, to the Value of 


1200 Merks, inſtead of 500 Merks, as ſtipulated by the Mar- 


three Bolls Oats, and planting of two Bolls of Pottatoes, 
with Li 


Dunſtafnage, the only Houſe upon the Eſtate, five Incloſures 
adjoining thereto, t 


for L. 12 Sterling yearly Rent, with the 


e and Car- 


riage of certain Parts of his Eſtate.----Thus far additional Pro- 


viſions were made to the Wife by this Deed. 


Addition- By the ſame Deed, in the foreſaid Event of there being no 


al Provi- 


1 Heir-male exiſting af his own or his Son's Body, inſtead of 
the the 7000 Merks, to which his Daughters were intitled by the 


Tn Deed in the 1752, in conſequence of the reſerved Faculty in 
_— 
ſaids, to make Payment to Lilias, his eldeſt Daughter, of 
L. 300 Sterling, and to Margaret L. 200 Sterling; which 
Proviſions, in the Event of an 8 exiſting, are reſtrict- 
ed to 7000 Merks, as in the Bond 1752; and he declares 


theſe Proviſions to be payable at their Age of twenty one 


Years, or Marriage, with Annualrent thereafter, though the 
eldeſt 


8 riage· contract, and to give her the Maintenance of fix Cows 
and a riding Horſe, the ſowing of half a Boll of Barley, 


berty to build a Garden and Office-houſes, and caſt 
and lead Peats upon the ſaid Lands; and until the faid Join- 
ture houſe ſhould be built, grants her the Manſion-houſe of 


ogether with the Ifland of Dunflafnage, 


the Son's Contract of Marriage, he obliged him, and his fore- 


| 
' 
x 


— 
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eldeſt Daughter was at that Time paſt that Age; failing Heirs- 
| male as above, the Proviſion of the Surviver is augmented to 
| L. 400; but if an Heir-male ſhall exiſt, the Portion of the 


| 
| 


one predeceaſing is to accreſce to him: And further, in caſe 
of no Heir-male, he obliges himſelf to pay his ſaid Daugh- 
| ters L. 45 Sterling for their Aliment while they continue un- 
| married, and L. 35 if an Heir-male exiſts, and to beſtow 
L. 60 in educating the youngeſt Daughter at Edinburgh. 
----Theſe Proviſions, your Lordſhips ſee, greatly exceed thoſe 
iin which they were provided by him in the 1752. Ptoread- 
But as if even theſe were not ſufficient, he, a very few ditional 
Months before his Death, executed another Deed, by which, gan 
after confirming the additional Proviſions in favour of his og. ,.- 
Wife and Children by the Deed juſt above mentioned, he 1761. 
further provides his Wife to the Liferent of all his Silver- 
n work, and increaſes the Value of the Jointure-houſe to be 
| bmiltto L. 70 Sterling; and till it ſhould be built, and made 
lodgeable, he, over and above the Manſion- houſe within the 
_ Caſtle, provides her to the fecond beſt Room in the Tower of 
„ the Caſtle, which, by the Way, conſiſts only of two habitable 
3 Rooms. The Proviſions in the Daughters favour are here in- 
creaſed, in the Event of no Heir-male, to L. 800, but re- 
ſtricted to L. 500, as in the preceding Deed, both payable 
after twenty-one Years of Age, or Marriage, with Annual- 
rent. The Aliment to the Daughters is alſo increaſed to 
L. 50 Sterling, without regarding whether an Heir-male 
ſhould exiſt or not. Ew nu 
The Purſuer has already ſaid, he does not mean to make 
any Objection to the Proviſions aſcertained to the Daugh- 
ters by the Deed in 1752, however exorbitant they may be, 
as it may be ſaid, Neil was impowered to make them, in 
_ conſequence of the reſerved Faculty in his Son's Contract of 
| Marriage. But with regard to the two laſt Deeds executed 
| mn the 1758 and 1761, in favour of the Wife and Daughters, 


6 


he humbly apprehends they fall to be reduced, as — 
irrational, and ultra wires of the Father. 

They are irrational, in ſo far as the Defenders were ab an- 
te competently provided, and fully as high as the Circum- 
ſtances of the Eſtate could bear. 

Neil's paternal Eſtate, at the Time of his Marriage, was a- 
bout L. 1000 Scots yearly, much incumbered with Debt: 
And though he afterwards ſucceeded to the Eſtate of Dunftaf- 
nage, he received it alſo confiderably burdened. A few 


Tears after, ſucceeding to the Eſtate of Dunflafnage, he fold 
his paternal Eſtate, but was ſo far from relieving the Eſtate 

of Dunſlaſnage of any of the Debts with which it was burden- 
ed, that many of the Debts contracted upon his paternal E- 


ſtate are ſtill unpaid. 


By a Rental of the Eſtate of Dunfafuage, taken in the 


1762, the free Rent amounts to L. 253: 2: 85; and Parties 
are agreed, that this, with an Addition of between 50s. and 
L. 3, on account of a Salmon Fiſhing which had not been 
ſet in the 1762, is a juſt Rental of the Ellate as it 3— 


pays. 


' Enunt, 
. 


count, 
NO 2. 


By a Liſt of Debts which "TM been in Proceſs almoſt ever 


ſince this Action was commenced, and which it is averred 
are ſtill owing, beſides others that have lately come to be 
known, the Amount of them is L. 3314: 14: 5; the Inte- 
reſt of which is L. INE! 14: 85. Neil alſo was bound in an 
Annuity of L. 5: 11:14 to the Widow of a Friend. And 


when to theſe 1s . the original Proviſions to the Widow 
and Daughters not objected to, there remains only L. 35: 19:7< 


for ſupporting the Heir, notwithſtanding that, by his Con- 
tract of Marriage, he 1s provided to an Annuity of L. 5o Ster- 
ling yearly. 


Upon Suppoſition that the Eſtate ſhall be loaded with the 


additional Proviſions to the Widow and Daughters, there 
see de- will ariſe a Balance a 


gainſt the Eſtate yearly of L. 10: 13:63 
without allowing a — to the Heir to live upon: And if 


to 


9 as 

to this there ſhall be added the Annualrents of 9000 Merks 
of Tocher, provided by Neil to the Daughters of Angus in 
their Father's Contract, of which there are two living, the 
Balance againſt the Eſtate yearly will be L. 35: 15: 6+. See Ac- 
| But to ſhow how little Neil attended to the Circumſtances d 
of his Family, it appears, that before he made the addition- 
al Proviſions under Reduction, he had only L. 15: 2: 115 to see Ac- 
ſubſiſt himſelf and his Family upon. All which will be ſeen , 
more clearly from a State of the Rents and Debts made up 
in theſe different Views. „ 1 

That the additional Proviſions are gratuitous cannot be diſ- Addi. 
puted ; they bear expreſsly to be granted for Love and Fa- — 
vour ; and every Proviſion to a Wife, otherwiſe provided by fions gra- 
her Contract of Marriage, as well as all Proviſions to Children n. 
which a Parent was not under a previous legal Obligation to 
grant, are held to be gratuitous in the Eye of Law: As 
ſuch they are reducible upon the Act 1621, at the Inſtance 
of Creditors : If execute on Death-bed, they are reducible at 
the Inſtance of the Heir, and infer the Contravention of an 


= we 


That the additional Proviſions were ultra wires of Neil, and Addi- 
that he was not in Condition to make them, is clear; as the _ 135 
Fee of the Eſtate was provided to Angus by his Marriage fons 4. 

contract, and Neil had become bound not to contract any ½ vire: 

new Debts upon it, excepting Proviſions to his Daughters, ++ oc Nh 
which, having been once exerced, he was not at Liberty to A 

augment them while an Hew-male exiſted. 3 
Ihe only Argument uſed by the Widow in Support of her 

additional Proviſions in the 1758 and 1761, was, that they 

were remuneratory, on account of her giving up her Claim to 
the total Liferent of the Eſtate Dunſtafnage, to which ſhe had 
been provided by the poſtnuptial Contract of Marriage. But your 

Lordſhips fee, this is a petitio principii: The Purſuer denies ſhe 

ever had any Right, and hopes he has ſatisfied your Lordſhips, 

that there was no Intention of, giving her ſuch Literent ; and 
88 —_ TO admitting 
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admitting there TY that it fell to be conſidered as a donates 
inter virum et uxorem, and was revocable; and that it was repeat- 
edly revoked, firſt by Neils taking the Inveſtitures of the E- 
ſtate of Dun/{afnage 4 himſelf and his Heirs-male, without 
any Reſervation of his Wife's Liferent; and again, by provi- 
ding the Eftate to his Son Angus and his Heirs, in his Con- 
tract of Marriage, without Mention of the Widow's Liferent; ; 
neither do any of the Deeds by which the additional Provi- 
ſions are made, bear any Mention of Remuneration, or im- 
port that any ſuch Thing was thought of. 
It is with great Concern the Purſuer enters into a Diſ pute 
of this Kind with the preſent Defenders: But he flatters * 
ſelf, his Endeavours to preſerve an Eſtate, which has been for 
ſeveral Centuries in his Family, will meet with your Lordſhips 
Approbation; more eſpecially that he is, by the Act of Pro- 
vidence, deprived of any Hopes of adding to it, or doing any 
thing whatever towards ſupporting himſelf or his Family. 
If the Defenders can find any other Eſtate out of which the 
additional Proviſions may be made effectual, the Purſuer will 
make no Objection whatever to them; it is rhe Eſtate of 
 Dunſlafnage only he is intereſted to protect from the Ruin 
with which it is threatened. And thus far he ſubmits it to your 
Lordſhips, that his Reaſons of Reduction are well founded. 
In reſpect wheres, &c. 

ROB. CAMPBELL. 


No 1. State of the Debts and Burdens upon the Elate of Dun- 
ſtafnage, excliſive 7 the Deeds under Reduction. 
: ; * 
Rent of the Eſtate, conform to Rental in Pro- 5 


3 - wen 
Rent of a Salmon-fiſhing, 0 „ 


Carried over, i L. 255 171 8 


("WP 
Brought forward, L.255 17 8 
_ Dedutlions. 


 Annualrent of Debts, per Liſt 
in Proceſs, - * 6s 14 85 
Annuity to the Widow of Ar- 
cChibald Campbell, who died 
bankrupt, and for which 
Neil became bound. 5 11 14 
Annualrent of the Daughters 
Proviſions, being 7000 Merks, 19 8 103 


| Widow's Jointure, - 27 1s 67 
Annualrent of 500 Merks fora - 
Houſe to her, »:. 2. 1 
bs nn of 
Remains to the Heir, „„ L. 35 19 7 


No 2. State of the Debts and Burdens, — the additional | 
Prov Mons. 


| Rent, as above, . » 255 7 8 
Debts, and original Burdens, as a- 


. L. 219 19 72 
Additional Jointure to „ = 
Widow, + . 
Sor ing Corn and Graſs for 
Cows and Horſe, | va- 3 
Tz 8 6 8 


 Annualrent of additional 

Sum for the Jointure- 

o 8 

Annualrent of the addi- 
tional Proviſions to the 


Z Daughters, EW: 5 2 18 
Additional Aliment 3 
them, 5 . 
— — 46 11 73 
Balance againſt che Eſtate, W —— 5266 11 25 
out regard to the Heir, 9 5 — — 
ED 10 13 62 


688 
No 3. State of the Debts, including the Annualrent of the Pro- 


viſion to the Daughters of the Hear. 
To the Balance againſt the — as per Ac - 
count, No 2 - - L no 13 6% 
To Aunualrent of 9000 Merks of Proviſion to 
the Daughter of Angus, FM - 25 © 0 
Balance againſt * ak „ 3 to the 8 
Heir , * — L. 35 13 6+ 
Nes 4. State, ſhowing what Neil had to fubſift himſelf and Fumi- 


upon, at the Time he made the additional Proviſions to bus 
V. ife and Daughters. 


Rent of the Eſtate, as per Account, No 7 L. 255 17 8 
Deduce Annualrent of the Debts Moors 
contained in the Liſt in Proceſs, L. is 1 14 8 


Annuaty to ANG COTE We 3 
dow, — 3 15 
Annualrent of the original Proviſions | Eo. 
FP <- 19 8 103 

Annuity to Angus the Son, by his 
Contract of — — = © 2 
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